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SEEING RED 
OVER GREEN 
REGULATION 


Mike Bloomquist 


Conflicts between an ever- 
increasing human population and 
efforts to protect finite natural 
resources are inevitable. This 
friction between the users and 
protectors of natural resources 
revealed itself when Congress 
passed the Federal Land Policy 
and Management Act of 1976 
(FLPMA), thereby changing the 
federal government's 
management philosophy 
regarding public lands. FLPMA 
was the spark that ignited the 
Sagebrush Rebellion. The 
Rebellion was a zealous Western 
states movement dedicated to 
transferring federal property to 
the states and minimizing 
government regulation. The 
election of President Reagan in 
1980 dissipated the Sagebrush 
Rebellion s political urgency, 
but left smoldering a tension 
regarding government regulation 
of private property. The legacy 
continued on page 6 
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PROPOSED 
ABOLITION: 
The Delaney 
Clause 

Scott DePlonty 


Last June, Carol M. 
Browner, the administrator of 
the Environmental Protection 
Agency (EPA), recommended 
replacing the Delaney Clause of 
the Federal Food, Drug and 
Cosmetic Act (FFDCA) with a 
provision that is facially less 
stringent. For the past thirty-six 
years, the Delaney Clause has 
prohibited the use of 
carcinogenic food additives. In 
its place. Browner proposed a 
negligible risk standard, or an 
increase of no more than one 
case of cancer in one million 
people. Given the existing state 
of science, scientific knowledge 
and the law, a negligible risk 
standard is probably a more 
realistic and timely approach to 
the problem of carcinogens in 
food. 

The FFDCA regulates the 
continued on page 9 
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W elcome to the sixth issue of the ELS Reporter. All the material herein has been researched 
and prepared by members of the Washington University School of Law's Environmental Law 
Society for the benefit of the entire law school community and beyond. The Reporter is a 
biannual newsletter discussing legal and non-legal issues affecting your environment. It represents 
a forum in which ELS hopes to raise environmental awareness and is not an attempt to promote a 
single ideology or attitude. Submissions and comments are welcome from anyone, whether a 
member of the law school community or not. We will be happy to publish any articles that deal with 
environmental topics, no matter the viewpoint. We hope that you find our publication informative 
and enjoyable. 

The ELS Reporter uses a modified Bluebook style of citation. Where there are deviations, they are 
intentional, with the goal of making the articles simple and more readable while at the same time 
allowing the reader to find the original sources if she so desires. 

We would also like to thank Professor Richard Lazarus, our faculty advisor, for his guidance, our 
contributors, for all their hard work, and our advertisers who support the ELS Reporter. In addition, 
ELS welcomes new members at any time. Thanks for reading. 


Advertisements are welcome at any time. Please send a letter to the Environmental Law 
Society, c/o Washington University School of Law, One Brookings Drive, Campus Box 1120, St. 
Louis, Missouri 63130, for rate and publication information. Telephone (314) 935-6400. 


Environmental Law Society 
Officers 1993-94 


President 

Tory McAlister 

Vice-President 

Claudia Newman 

Treasurer 

Kaki Kelly 

Secretary 

Dan Fossier 

Speakers Coordinators 

Maureen Donahue 
Kent Mayo 

ELS Reporter Coordinators 

Ed Baird 

Sara Goldsmith 

Special Events Coordinators 

Ruben Chuquimia 
Rich Poulson 

Faculty Advisor 

Richard Lazarus 


Submissions 

Articles may be submitted for 
future issues at any time. Articles 
should be at least 2 pages in 
length and no more than 10 
pages, double-spaced. Please 
turn in a hard copy and a file on 
disk. We prefer Microsoft Word, 
but can accept Word Perfect 
submissions, under either DOS 
or Macintosh operating systems, 
although Mac submissions are 
preferred. Please send in a 3.5" 
disk. 

Comments on this newsletter 
should be sent to next year's 
ELS Reporter Editors, Karen 
Dill & Chip Bensinger, 
Environmental Law Society, c/o 
Washington University School 
of Law, Campus Box 1120, St. 
Louis, MO 63130. 
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Home on the Range: The Use of Qui Tam 
Actions to Enforce Federal Grazing Permits 


Ed Baird 


The single greatest ecological 
threat to federally owned 
rangelands is overgrazing by 
sheep and cattle. This is due, in 
large part, to the inability of 
federal agencies to effectively 
administer the lands in their 
charge. A potential solution to 
this problem is the use of qui 
tam actions under the False 
Claims Act, 31 U.S.C. §§ 3729- 
3733, against ranchers who 
graze in violation of their 
permits. Qui tam actions allow 
citizens to bring suit to prosecute 
frauds against the government. 
In certain circumstances, 
ranchers who graze sheep and 
cattle in violation of their permits 
are defrauding the government. 
This approach would allow 
environmentally concerned 
citizens, such as environmental 
groups, to enforce grazing 
permits in circumstances where 
the federal government is either 
unwilling or unable to enforce 
them itself. 

Federal Rangeland 
Administration 

Federal rangelands are 
administered under a panoply of 
statutes. The most important for 
grazing regulation is the Taylor 
Grazing Act of 1934 (Taylor 
Act), 43 U.S.C. §§ 315-315r. 
Under the Taylor Act, the 
Bureau of Land Management 
(BLM) administers almost 160 
million acres of public 
rangeland, most of it in the 
eleven western states. These 
lands, which are left over from 
various federal land distributions 
during the nineteenth century, 


are generally in intermountain 
and desert areas, and are 
unsuitable for farming. They are 
used for cattle grazing because 
they contain nourishing forage 
for cattle, and are suitable for 
"Spanish-style" ranching which 
has historically dominated the 
west. Rangelands controlled by 
the BLM are also used by the 
public for other purposes, such 
as recreation, mining, and 
research. 

The rangelands are divided 
up into individual grazing 
allotments. Use of these 
allotments for grazing is 
authorized by a permit that is 
issued by BLM for a period of 
up to ten years. Permits must 
specify the allotments to be 
used, the kind and number of 
livestock authorized to graze, the 
times of the year the land may be 
used, and the intensity with 
which the land may be grazed, in 
animal unit months. 1 

The Overgrazing Problem 

Although the condition of 
public rangeland has improved 


somewhat since the enactment of 
the Taylor Act in 1934, the 
conditions of the rangeland are 
still less than adequate, and in 
fact have never recovered from 
large scale ecological 
catastrophes in the late 
nineteenth century caused by 
overgrazing. BLM categorizes 
two-thirds of the lands under its 
control as in "fair" or "poor" 
shape, which means that they 
produce less than one-half the 
forage of which they are 
capable. Reduced levels of cover 
increase erosion and degradation 
of native plant and animal 
species, and riparian areas in the 
public rangelands have been 
destroyed by overgrazing. 
Indeed Congress, in enacting the 
Public Rangelands Improvement 
Act, found that "vast segments 
of the public rangelands are 
producing less than their 
potential . . . and for that reason 
are in unsatisfactory condition." 2 

The problems are the result 
of the historical practice by 
ranchers of overgrazing the land. 
Overgrazing has continued in the 
face of statutes and BLM 


r When done reading ^ 
this newsletter please 
pass it on to a friend 
or recycle it. 

Please do not simply 
throw it in the trash. 

Thanks. 

ELS 

V J 
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1994 Sonreel Student 
Writing Competition 

First Place Prize: $1000 
Second Place Prize: $500 

Submit a paper by May 3L 1994 addressing the topic of natural 
resources, energy or environmental law to the Section of Natural 
Resources, Energy, and Environmental Law of the American 
Bar Association. Send entries to: 

Karen O'Haire 
30 Inlet Court 
Sacramento, CA 95833 

Papers prepared for law school credit, law reviews, or other 
competitions are eligible so long as they are not published prior 
to June 30, 1994. Papers must not exceed 35 double-spaced 
pages of 8 1/2" and 11" paper, including cited materials and 
footnotes. Footnotes must be presented at the end of the paper, 
and citations must conform to the Harvard Bluebook. The 
following information shall be presented on the title page: title; 
author's name; ABA membership number; social security 
number; law school attending; author's year in school; date 
submitted for academic credit, if applicable; author's permanent 
and temporary addresses and telephone numbers. Winners will 
be selected and notified by September 15, 1994. 


regulation due to (1) issuance of 
permits which authorize too 
much grazing, and (2) violation 
of grazing permits, what the 
rangeland regulations call 
"trespass." 

First, BLM often issues 
permits which authorize 
overgrazing because it simply 
has inadequate information about 
the lands which it administers. 
In many cases, BLM does not 
have the resources it needs to 
adequately determine allotment 
carrying capacity. In addition, 
cattle interests have historically 
dom i nated BLM 
decisionmaking. For example, 
the shape of grazing allotments 
today can be directly traced to 
the decisions made by boards 
comprised of ranchers in the mid 
1930s after the enactment of the 
Taylor Act. 

Second, there are insufficient 
disincentives to prevent 
overgrazing. BLM does not 
have the resources to adequately 
enforce the grazing permits it 
issues. In 1990, the 
Government Accounting Office 
reported that many rangeland 
allotments are either rarely or 
never visited. BLM has no 
systematic approach for 
detecting grazing trespass. In 
addition, BLM is rather lenient 
in assessing penalties against 
those it does find guilty of 
trespass. 

BLM authorization of 
overgrazing permits can be 
corrected through public 
involvement in BLM 
decisionmaking. However, 
improved enforcement by BLM 
of grazing permits seems 
unlikely given current budget 
realities. Although other 
environmental statutes give 
citizens the right to prosecute 
violators, no such citizen suit 
provisions exist under the 
federal rangeland statutes. 


However, it appears that in 
certain circumstances, citizens 
can bring qui tarn actions against 
overgrazing ranchers under the 
False Claims Act. 

The False Claims Act 

The qui tan? action is one 
brought by a citizen on behalf of 
the federal government. It has a 
long tradition in Anglo-American 
jurisprudence, but has fallen 
largely into disuse in the current 
day. The False Claims Act is the 
most important statute remaining 
which allows such actions. 


The False Claims Act allows 
actions, by either the Attorney 
General or a private citizen, 
against persons who assert 
"false or fraudulent claims" 
against the government, use or 
allow to be used false 
information to get a false claim 
paid by the government, or 
conspire to make such a claim 
against the government. 31 
U.S.C. § 3729(a). The statute 
authorizes civil penalties of 
$5,000 to $10,000 as well as 
treble damages arising from the 
claim. Id. 

In order to state a claim, a 
continued on page 17 
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YOU CAME TO LAW SCHOOL 
TO SAVE THE PLANET? 

& Other Ridiculous Questions 


D. Mara Lowenstein 


Some of us came to law 
school to learn to litigate for the 
environment, some of us came 
to advocate for children, some of 
us came to defend the less 
fortunate, and some of us came 
to learn how to make policy 
changes regarding racism, 
homophobia, discrimination 
against the elderly, the 
physically challenged, etc. All 
of us came to learn the law and 
to excel 

Often the competitive nature 
of law school and the 
subsequent fear of 
unemployment blind us. The 
sword of massive educational 
debt dangles dangerously 
overhead and our original 
reasons for coming to law 
school can be obscured by 
monetary realities. Sometimes 
we are seduced by high paying 
summer jobs, and sometimeswe 
are seduced by those same jobs 
upon graduation. 

I am writing for those who 
feel left out of the loop. Those 
like myself who came to law 
school to save the planet. Those 
of us who truly came to law 
school to do public interest law. 
Those of us who have 
acknowledged that because of 
the amount of indebtedness we 
will have accumulated by 
graduation, we may have to put 
aside our dreams for a bit. 
Those of us who wish the law 
school was more supportive of 
our goals, and our dreams. 


A reliable source in the 
admissions office estimates that 
around 20% of applicants to this 
law school show real interest in 
public interest law and cite it as a 
reason for wishing to attend law 
school. Yet, as Dean Smith 
points out, the law school 
responds to what students want 
and therefore puts most of its 
effort into procuring law firms' 
interest in hiring students for 
summer jobs and beyond. 
Although, in all fairness, the law 
school does heip some students 
get jobs with Legal Services of 
Eastern Missouri, and there is an 
emphasis on placing some 
students in clerkships. 

Another issue which merits 
some examination is the lack of a 
Loan Repayment Assistance 
Program (LRAP) here at the law 
school. A LRAP is usually 
instituted to help those students 
who, upon graduation, choose 
to go into public interest law. It 
appears that a few years ago, a 
few law school students tried to 
institute a LRAP here, and as of 
today, it still has not happened. 
Dean Smith has told me that he's 
not interested in having a 
program here that is merely 
"window dressing," meaning 
that it only would aid a very few 
students. But, from some recent 
discussions with some SBA 
members, it appears as if SBA is 
considering looking into it again. 
Granted, it takes a large 
endowment merely to aid one 
student, however, one is better 
than none. 

Even with the amount of 
effort that the law school does 
put into "public interest," there 


are a number of students who 
feel it isn't enough. Sometimes 
the numbers speak for 
themselves. In a highly un¬ 
scientific and admittedly directed 
survey, I asked a number of 
fellow law students some of the 
following questions, and got 
roughly the following answers: 

(1) If you were to rate the law 
school on a scale of 1 to 10, 
with 1 being the law school 
showing a great interest in public 
interest law and 10 being the law 
school showing a great interest 
in the private sector, where do 
you feel the law school falls? 

The answer never fell below a 5 
and hovered around an 8. 

(2) Do you feel the law school 
administration has helped you to 
pick a direction in terms of your 
legal career? 

It was pretty much a resounding 
NO! 


If you’re interested in 
having the 
administration aid 
future law school 
students in fulfilling 
their dreams of a 
career in public 
interest law, you need 
to lobby for a change! 


(3) Do you feel that a meeting 
regarding all of the possible 
things one can do with a law 
degree (both during the summer 
and beyond) for 1st year law 
school students , sometime 
during the first semester would 
be helpful? 
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Almost everyone thought that it 
would be a good idea (especially 
current 1st years). Although 
there were differing opinions as 
to whether it should b e 
mandatory or voluntary, and 
whether it should be held during 
the beginning of the 1st semester 
or later on, say in late October or 
early November. 

(4) If the law school 
administration were to have its 
druthers , in what types of jobs 
do you think they would like to 
see the ten top graduating 
students of each class end up? 

Most everyone said top large law' 
firms in big cities, many added 
judicial clerkships, and some 
were more specific saying 
Supreme Court clerkships and 
large firms in St. Louis. 

What does all of this add up 
to? Well, I'm not totally sure. 
But, the bottom line seems to be 
that if you came to school here, 
expect the school to focus on 
you working for a law firm. If 
your aspirations are to work in 
public interest, I hope you are 
able to find a happy and 
supportive niche. And, if you’re 
interested in having the 
administration aid future law 
school students in fulfilling their 
dreams of a career in public 
interest law, you need to lobby 
for a change! Tell the 
administration that you want 
more information, more support, 
and more interest in Public 
Interest Law. 


Did you know? 

The energy saved by recycling 
one glass bottle could run your 
T.V. set for three hours. 
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Wise Use Groups Support Takings Legislation — continued from page 1 


of the Rebellion appears 
nationally through self-titled 
’’wise use” organizations that 
engage in grassroots property 
rights campaigns, strategic 
litigation, and legislative 
initiatives. 

Exploiting the public's 
confusion over whether the 
constitutional property rights of 
landowners are adequately 
respected by environmental 
regulations, wise use groups 
demand congressional action. 
Dissatisfied with judicial and 
executive protection of property 



rights, wise use groups seek 
legislation that expands the 
scope of the Fifth Amendment's 
Takings Clause. The number of 
"takings bills" introduced into 
Congress, over a dozen in this 
year alone, demonstrate the 
effectiveness of the wise use 
movement. These bills, 
burdened with legislation to 
protect property rights, would 
impair the government's ability 
to regulate private land for the 
public interest. 

The Judicial Approach to 
Takings 

In the twentieth century, the 
Supreme Court has tried to 
develop tests to determine what, 
besides government 
condemnation, is a Fifth 
Amendment taking. In the 


nineteenth century, the Court 
limited a taking to the physical 
seizure of land by government. 
But, in Pennsylvania Coal v. 
Mahon , the Supreme Court held 
that a regulation could operate as 
an unconstitutional taking if it 
went "too far." 260 U.S. 393, 
415 (1922). For seventy years, 
the Court has failed to provide a 
comprehensive test for exactly 
when a regulation encroached 
too far. Instead, the Court 
chooses to deal with each 
takings case on its merits. In 
executing this ad hoc, case-by¬ 
case analysis, the Court 
distinguishes between takings 
that result from a physical 
seizure, from regulation that fails 
to advance a legitimate state 
interest, and from regulations 
that deprive a landowner of all 
economically viable use. 

Efforts by conservative legal 
scholars to persuade the 
Supreme Court to redefine the 
relationship between government 
and property were rewarded 
when the Court granted certiorari 
in the case of Lucas v. South 
Carolina Coastal Council. 112 
S. Ct. 2886 (1992). 

Summarizing previous takings 
decisions. Justice Scalia stated 
that a takings case involving 
neither physical government 
invasion nor total 
extinguishment of value is 
considered under a factual 
inquiry. He reiterated a two part 
takings test: First, a taking 
occurs if there is total economic 
deprivation or if the regulation 
fails to advance a legitimate state 
interest. Second, if the 
regulation does result in a total 
economic deprivation, a taking 
occurs when a regulation is not 
grounded in a state's common 
law power. Although the 
decision adds to takings 
precedent, the holding did not 
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proscribe a definitive taking 
doctrine, and thus did not 
resolve the confusion 
surrounding the Takings Clause. 

Executive Use 
of the Takings Doctrine 
to Slow Regulations 

In 1980, President Reagan 
was elected to office on a 
platform which included limiting 
regulatory red tape and 
bureaucratic interference. 
Members of the Reagan 
Administration fixed upon the 
"taking” issue as a device to 
extend and empower their anti- 
regulatory agenda. In 1988 
President Reagan signed 
Executive Order 12,630. The 

Did you know? 
These symbols 
do not mean 
the same thing. 



RECYCLED 



RECYCLABLE 


Order was the tool fashioned to 
achieve their goal of drastically 
reducing all environmental 
regulations. 

The Order required that 
federal agencies comply with 
guidelines established by the 
Attorney General to assess the 
takings implications of any 
proposed regulations before 
promulgating the regulation. If 
the proposed regulation has 
takings implications, the 
Executive Order restricts the 
agency's ability to enact the 
regulation. 

Quite blatantly, the purpose 
of Executive Order 12,630 was 
to slow agency regulation. Far 
from being merely a "stop and 
think” requirement for federal 
agencies, the Order's purpose 
was to chill environmental 
regulation. The Order's biased 
description of what qualifies as a 
taking increases the likelihood 
that a regulation will have 
takings implications and thereby 
hampers promulgation of the 
regulation. Upon issuance of 
12,630, experts believed these 
requirements would discourage 
agencies from promulgating 
health, safety and environmental 
regulations because of concerns 
that the regulation might qualify 
as a taking. Although sold as a 
measure to restrict regulatory 
takings, the reality is that 
Executive Order 12,630 is not 
followed by agency's to the 
degree its drafters envisioned. 

The Emergence 
of Takings Legislation 

Challenged by the failure to 
rigorously implement Executive 
Order 12,630, and Supreme 
Court opinions that Justice 
Stevens once called "open-ended 
and standardless," the wise use 
movement targeted its efforts on 
legislation. The movement 


gathered momentum in the mid- 
1980s using grassroots lobbying 
tactics. Harnessing their 


Harnessing 

their newfound voice, 
wise use organizations 
demanded that 
legislatures address 
the takings issue. 


newfound voice, wise use 
organizations demanded that 
legislatures address the takings 
issue. Concerned with the pace 
of change in the courts and upset 
with inconsistent enforcement of 
Executive Order 12,630, 
property rights organizations and 
their allies in Congress agitated 
for change. Legislation, wise 
use groups alleged, would cut 
legal expenses for challenges to 
regulations, reduce regulation, 
or even directly compensate 
landowners for restrictions on 
their property. 

Currently there are two types 
of proposed takings legislation. 
The first are bills that codify 
President Reagan's Executive 
Order 12,630. The second more 
radical group proposes to fully 
compensate landowners when 
government regulation restricts 
owners' use of their property. 

The attention of property 
rights organizations shifted from 
the executive branch to Congress 
in 1990. Senator Symms 
introduced a bill to codify 
Executive Order 12,630. The 
bill, similar to 12,630, 
prohibited agency promulgation 
of new environmental 
regulations until the Attorney 
General certified the 
agency'scompliance with the 
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Order. Although it failed to 
pass, this bill marked the first 
time legislation dealing only with 
property rights issues appeared 
before Congress. Currently, 
other takings bills such as 
Senator Dole's S. 177 and Rep. 
Condit's H.R. 561, collectively 
dubbed The Private Property 
Protection Act, would codify 
President Reagan's Order and its 
flawed interpretation of Fifth 
Amendment "takings" law. 

Subsequent initiatives seek 
to lower the judicial standard 
needed to establish a taking. The 
proponents of these bills argue 
that the current ad hoc 
compensation system is 
inefficient. They also correctly 
contend that the value of 
property could diminish by 95% 
and not qualify for 
compensation. They argue this 
is a basic inequity that demands 


congressional attention. The 
proposed legislation mandates 
that Congress establish a fixed, 
statutory standard for exactly 
when a taking occurs. Others, 
more boldly, offer to provide 
compensation for the partial 
reduction in value of land. 
These are radical initiatives that 
would have major environmental 
consequences because many 
environmental regulationshave 
the effect of the value of land. 

Conclusion 

The current system is not 
broken. Contrary to allegations 
of overzealous regulation by 
supporters of takings bills, 
courts find very few takings and 
regulation hinders few projects. 
Codification of an Executive 
Order that asserts a biased view 
of constitutional rights or a 


reduction in the takings standard 
is not a valid solution. In sum, 
any inequities in current property 
regulation practices should not 
occur through proposed takings 
legislation. Rather, the 
debate should lead to the 
adjustment of certain provisions 
of some specific acts. If the 
Endangered Species Act or the 
Clean Water Act, is misguided in 
certain respects, solutions 
should come from within the 
context of these programs. 
Also, current incentives and 
revisions to reduce red tape are 
part of recently introduced 
wetlands and endangered species 
reauthorization bills. With the 
Clean Water Act and the 
Endangered Species Act up for 
renewal this year, the prior 
fights over property rights 
concerns are merely lightening 
signaling a fast approaching 
political storm. 


TOP 20 BEST ENVIRONMENTAL BOOKS 

1 A Sand County Almanac , by Aldo Leopold 

2 Silent Spring , by Rachel Carson 

3 State of the World , by Lester Brown and the staff of the Worldwatch Institute 

4 The Population Bomb , by Paul Ehrlich 

5 Walden , by Henry David Thoreau 

6 Wilderness and the American Mind , by Roderick Nash 

7 Small Is Beautiful: Economics as if People Mattered , by E.F. Schumacher 

8 Desert Solitaire: A Season in the Wilderness , by Edward Abbey 

9 The Closing Circle: Nature, Man, and Technology , by Barry Commoner 

10 The Limits to Growth: A Report for Club of Rome's Project on the Predicament of Mankind , 
by Donella H. Meadows et al. 

11 The Unsettling of America: Culture and Agriculture , by Wendell Berry 

12 Man and Nature , by George Perkins Marsh 

13 Encounters with the Archdruid , by John McPhee 

14 Man's Role in Changing the Face of the Earth , by William Thomas et al., eds. 

15 The Monkey Wrench Gang , by Edward Abbey 

16 World Resources , by World Resources Institute 

17 Gaia: An Atlas of Planet Management , by Norman Myers et al., eds. 

18 Soft Energy Path: Toward a Durable Peace , by Amory Lovins 

19 Our Common Future , by World Commission on Environment and Development 

20 Ecoscience: Population, Resources, Environment , by Paul Ehrlich et al. 

The following selections are the Top 20 from Robert Merideth's book. The Environmentalist's 
Bookshelf: A Guide to the Best Books (1993). For future issues of The Reporter , please drop ELS a 
line if you read these or any other books that provoke thinking about environmental issues. 
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Delaney Clause 

continued from page 1 
safety of food by prohibiting the 
sale of "adulterated” food. 
Food is "adulterated" when it 
contains any unsafe additive. 
An additive is "any substance the 
intended use of which results or 
may reasonably be expected to 
result . . . in its becoming a 

component ... of any food." 
While apparently a broad 
definition, the Act specifically 
exempts any "pesticide chemical 
in or on a raw agricultural 
commodity" and drugs 
administered to livestock. These 
are perhaps the largest popular 
concerns. An additive is only 
presumed safe if it has been 
specifically exempted by 
regulation or if regulations have 
been promulgated respecting its 
use under certain circumstances. 
Underlying this structure is the 
Delaney Clause which states that 
an additive will is unsafe if after 
appropriate testing it has been 
found to induce cancer in 
humans or animals. 

The Delaney Clause appears 
facially to be a very pragmatic 
approach to a serious concern 
(i.e., minimizing the risk of 
cancer from diet.) However, 
there are several reasons why the 
Delaney Clause should be 
replaced with a negligible risk 
standard. 

First, scientific assumptions 
have changed since 1958. When 
the Act was promulgated, the 
scientific community generally 
assumed that chemical additives 
were the main dietary cause of 
cancer. However, in the 1970's 
Sir Richard Doll and Richard 
Peto showed that while one-third 
of all cancers are diet-related, 
less than one percent of these 
cancers were caused by chemical 
additives. In addition, scientists 
began to discover that there were 


naturally occurring carcinogens 
in many foods, and that food 
preparation, such as charring, 
broiling and grilling, often leads 
to the formation of carcinogenic 
substances. The extent of risk 
from naturally occurring 
carcinogens in foods is still not 
known, but it could conceivably 
surpass the risk posed b y 
chemical additives. Thus, the 
scientific assumptions 
underlying the Delaney Clause 
have changed. 

Second, scientific techniques 
have improved remarkably, 
thereby increasing the numbers 
of substances which the Delaney 
Clause must control. One area 
of progress has been in detecting 


By replacing 
the Delaney Clause 
with a de minimus 
standard, Congress 
would be bringing 
the Federal Food, 
Drug and Cosmetic Act 
into line with other 
environmental statutes. 


concentrations. Scientific 
techniques in 1955 could detect 
only concentration levels of 50 
parts per billion (ppb). Any 
readings below this level were 
deemed nondetectable. With the 
advent of thin layer and gas 
chromatography, however, 
researchers were able to detect 
the concentrations of substances 
far below this level. In the early 
1980's, Food and Drug 
Administration (FDA) 
researchers found residues of 
sixty different chemicals in a 
sample of 120 food items. Of 
these sixty chemicals, thirty-nine 


had concentrations of less than 
50 ppb. Therefore, they would 
have been nondetectable for the 
purposes of the Delaney Clause 
in 1955, but fell under its 
prohibition in the 1980's. In 
addition, advances in toxicology 
have increased the numbers of 
chemicals that fall under the 
Delaney Clause prohibition. In 
1957, W. C. Hueper published 
an article in support of banning 
carcinogenic food additives. In 
this article, Hueper listed only 
fifteen chemicals that should be 
regulated by the Delaney Clause. 
However, in 1978, the Task 
Force on Environmental Cancer 
placed the estimate of the 
number of carcinogens at one 
thousand chemicals. The 
National Toxicology Program 
has noted that 2,330 of the 
34,000 chemicals listed as toxic 
by the National Institute for 
Occupational Safety and Health 
have one or more unevaluated 
studies about tumorgenicity. 
Thus, the Delaney Clause 
reaches more substances because 
the ability to classify carcinogens 
and the ability to detect their 
concentrations has greatly 
increased. 

Finally, FDA has already 
attempted to read a de minimis 
standard into the Delaney 
Clause. In 1986, FDA listed 
two cosmetic dyes. While 
noting that the dyes did cause 
cancer in laboratory animals, 
FDA justified the listing by 
examining the life-time cancer 
risks of the dyes. One dye had a 
one in nine million cancer risk, 
and the other had a one in 
nineteen billion risk. A common 
theme in toxicology is that every 
substance has a safe dose and a 
toxic dose. While not relying 
specifically on this concept, 
FDA decided that these levels 
were an acceptable safe dose. In 
Public Citizen v. Young , 831 
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F.2d 1108 (D.C. Cir. 1987), the 
D.C. Circuit rejected the FDA's 
approval of the cosmetic dyes. 
When interpreting the statute, the 
FDA had relied on the principle 
de minimis non curat lex (the 
law does not attend to the 
smallest things). The court 
noted that this theory is to be 
applied unless Congress has 
used rigid language. Because 
the statutory language clearly 
prohibits the use of any 
carcinogenic additive, the court 
held that FDA's interpretation of 
the statute was incorrect. 
However, the fact that FDA 
argued a de minimis standard 
should apply, indicates that the 
FDA has already decided that a 
negligible risk standard is better 
than the existing Delaney 
Clause. 

The Delaney Clause is the 
only zero-risk regulation left in 
the panoply of environmental 
statutes. As such, it reflects a 
different mode of thinking about 
environmental concerns; one that 
today does not seem realistic 
because of advances in scientific 
techniques and changes in the 
way we think about the 
environment. In this context, it 
makes much more sense for 
Congress to accept the proposals 
offered by EPA and the 
construction that FDA has 
attempted to give the Delaney 
Clause. By replacing the 
Delaney Clause with a de 
minimis standard. Congress 
would bring the FFDCA into 
line with other environmental 
statutes. Most importantly. 
Congress would be regulating 
more even-handedly, and 
effectively. 


We treat this world of ours 
as though we had a spare 
in the trunk. 

—A1 Bernstein 


ELS ACTIVITIES: 

SPRING FEVER 


Dan Fossier 


This Spring marks another 
successful semester for the 
Environmental Law Society. 
ELS continues to achieve its 
primary goal of raising 
awareness of environmental 
issues in the law school 
community. ELS has hosted a 
number of diverse speakers from 
the growing field of 
environmental law. As always, 
ELS is grateful to these 
individuals for sharing their time 
with us and providing their 
insight into environmental issues 
and careers. 

This semester began with 
one of ELS’ most popular 
speakers. On January 12th, Pat 
Hachs, Assistant United States 
Attorney for the Environmental 
Enforcement Division, returned 
to the law school to talk about 
his experiences as a prosecutor 
of environmental crimes in 
Missouri. With his usual 
enthusiasm, Mr. Flachs 
discussed the recent expansion 
of the U.S. Attorney’s Office in 
St. Louis due to state aid; and 
the corresponding increase in his 
workload.. 

On February 4th, Roger 
Strelow addressed a large group 
of students at a talk sponsored 
by ELS. Mr. Strelow is a well- 
known and respected attorney in 
the environmental field who 
currently serves as Vice 
President for Environmental 
Affairs of Bechtel Corporation 
and Executive Vice President of 
Bechtel Environmental. He 


spoke about his role in 
coordinating environmental 
marketing by all Bechtel 
businesses, overseeing 
environmental compliance, and 
promoting environmental 
awareness. Mr. Strelow was 
also able to share with us his 
past experiences as an Assistant 
Administrator of the U.S. 
Environmental Protection 
Agency for Air & Waste 
Management in the 1970s when 
EPA was a fledgling 
organization. 


ELS continues 
to achieve 
its primary goal 
of raising awareness 
of environmental 
issues in the law school 
community. 


The following week, 
Professor Lazarus offered a 
“front line” view of the recent 
Supreme Court case. 
Environmental Defense Fund v. 
City of Chicago. As lead 
counsel for EDF in this case, 
Professor Lazarus argued that 
municipal incinerator ash 
constitutes “hazardous waste” 
under RCRA. Professor 
Lazarus also had the opportunity 
to discuss two other recent 
Supreme Court cases in which 
he has participated by filing 
briefs on behalf of EDF: Public 
Utility Dist. No. 1 of Jefferson 
County v. State of Washington 
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and Dolan v. City of Tigard. 
The Jefferson County case 
involves the issue of whether the 
Federal Power Act preempts a 
State from conditioning a section 
401 certificate under the federal 
Clean Water Act upon the 
maintenance of a minimum 
streamflow where a public utility 
plans to build a hydroelectric 
facility on a river. In Tigard , the 
Court will resolve the issue of 
whether a municipality has 
violated the constitutional 
requirement against 
uncompensated takings of 
property where the municipality 
has placed conditions on a 
downtown development project 
in an effort to ease traffic 
congestion and prevent flood 
hazards. Oral arguments on all 
three cases have been presented 
to the Supreme Court and 
decisions are pending. 

March also was a busy 
month for ELS. On March 21st, 
ELS and the School of Social 
Work cosponsored Yvonne 
Bushyhead, an Associate 
Professor of Law at Hamline 
University, for a talk entitled 
“Native Americans and 
Environmental Law Issues.” 
Professor Bushyhead discussed 
environmental racism and 
described the plight of Native 
Americans in Alaska and the 
Northwest who appear to be 
suffering from the effects of 
radioactive waste illegally 
disposed of by the United States 
Department of Energy. 

On March 30th, i n 
conjunction with their roles as 
finalist judges in the 
Environmental Moot Court 
Competition, Lois Schiffer and 
Karen Florini spoke to ELS. 
Ms. Schiffer was recently 
nominated by President Clinton 
to serve as the Assistant 
Attorney General for the 
Environmental & Natural 


Resources Division at the U.S. 
Department of Justice. Ms. 
Florini serves as the Senior 
Attorney in charge of CERCLA 
and RCRA issues for the 
Environmental Defense Fund. 
The two attorneys, both 
graduates of Harvard Law 
School, described their career 
paths. Ms. Schifler came to the 
Clinton Administration 
following a successful 
environmental and administrative 
law practice. Karen Florini, on 
the other hand, clerked for a 
federal district court judge after 
law school, then worked for the 
Lands Division of the 
Department of Justice, and 
finally ended up at the 
Environmental Defense Fund. 

Congratulations should be 
extended to the winners of this 
Spring’s Environmental Moot 
Court competition, Chris Man 
and Lisa Russell, as well as ELS 
vice-president Claudia Newman 
who organized this successful 
competition. Also, ELS 
president Tory McAlister, along 
with 3-L’s Howard Benowitz 
and Chris Boehning, represented 
the law school at the Pace 
University National 
Environmental Moot Court 
Competition where their team 
advanced to the quarter Finals. 

This spring also brought 
ELS elections. Our new officers 


include: President, Mike 

Bloomquist; Vice-President, 
Ruben Chuquimia; Treasurer, D. 
Mara Lowenstein; Secretary, 
Heather Kennedy ; ELS Reporter 
Editors, Karen Dill and Chip 
Bensinger; Speakers 
Coordinators, Lisa Russell and 
Jennifer Regis-Civetta; and 
Special Events Coordinators, 
Don Shriver and John Guest. 

On tap for the ELS are plans 
to help clean up the Katy Trail 
which was severely damaged by 
the Flood of 4 93 and to address 
the enforcement of the Clean Air 
Act and the Intermodal Surface 
Transportation Efficiency Act in 
Misouri. In addition, ELS is 
trying to secure independent 
funding for the ELS Reporter 
from the administration to ensure 
the publication’s continued 
existence. Also, social events 
are sure to coincide with 
upcoming Earth Day ‘94, as well 
as a hike or bike ride when the 
weather begins to cooperate. 

ELS is growing every year. 
We currently boast a record 89 
members among the student 
body. We hope more students 
become involved in our activities 
and with the ELS Reporter , and 
as always, we wish to give 
special thanks to our faculty 
advisor, Richard Lazarus, for 
his enthusiastic support. 


Washington University School of Law 
sends 

a Special Thanks to 

MONSANTO 

for grading the briefs 
from Environmental Moot Court 1994! 
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CONGRESSIONAL POLARIZATION MAY 
SQUASH PROGRESSIVE MINING REFORM 


Sara Goldsmith 


Modern Problems under 

the 1872 Mining Law 

For approximately 122 
years, the 1872 law, signed by 
President Grant, has regulated 
the disposition on federal lands 
of hardrock minerals such as 
gold, lead, silver, uranium, 
copper, borax, and gypsum. 
The 1872 law guarantees an 
absolute right to mine to anyone 
who discovers a "valuable 
mineral” on open public lands, 
irrespective of any superior, 
non-mineral land-use 
opportunities for the targeted 
public domain. In order to 
indefinitely establish mineral 
rights to this "claim," the miner 
only needs to annually invest 
$100 into mining-related work 
on the property. The miner pays 
no royalty for the minerals 
extracted nor is he obligated to 
restore the land to pre-mining 
conditions after depleting the 
mineral wealth. In addition, the 
miner has a right to purchase 
:lear fee simple title to the land 
rom the federal government at a 
?rice ranging from $2.50 - 
&5.00 an acre. 

Historic Purpose 
of the 1872 Mining Law 

The 1872 law was passed in 
in era when the government 
granted land cheaply in order to 
ncourage the characteristically 
nomadic" miners to settle and 
evelop communities around the 
lines. Today, however, federal 
ind management philosophy is 
trikingly different from that of a 


century ago. Environmental, 
health, and safety concerns as 
well as national sentiment to 
preserve lands for recreation, 
conservation, historical, and 
wildlife purposes, among 
others, have refocused the public 
land agenda. 

Modern Trends of Federal 
Land Management Policy 

In response to the 1970's 
environmental movement, the 
federal government has 
withdrawn much of the available 
federal land from mineral 
disposition and reserves it for 
such purposes as long term 
resource utilization, national 
parks, and wildlife preserves. 
In addition. Congress has 
promulgated comprehensive 
legislation to regulate both future 
and existing hazardous 
substances. Furthermore, it has 
categorically withdrawn some 
minerals such as oil, gas, and 


coal which were originally 
subject to the jurisdiction of the 
1872 law and instead created a 
leasing system. Under this 
process, only the right to mine is 
leased and royalties are collected 
based on a percentage of the 
gross value of the mineral 
production. 

Without a uniform 
environmental agenda, however, 
the federal agencies have 
unsatisfactorily managed hard 
rock mining on federal lands 
through a hodge-podge of rules, 
programmatic agreements and 
state cooperative plans cobbled 
together to provide skeletal 
protection. 1 Although mining 
creates serious solid waste as 
well as ground and surface water 
pollution problems, hardrock 
mining waste is still governed by 
the 1872 statute which has no 
environmental provisions. 
Although many other federal and 
state environmental laws 
indirectly affect mining 
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operations, numerous loopholes 
and exemptions apply to the 
1872 law under the 
contemporary piecemeal 
regulatory scheme. These 
provisions perpetuate the serious 
ecological degradation caused by 
mining and allow the industry to 
evade financial responsibility for 
environmental destruction. 

The Effects 

of the Anachronistic 
1872 Mining Law 

The 1872 law clearly does 
not comport to contemporary 
land management goals, but 
rather deprives the United 
States' taxpayers due 
consideration for the valuable 
federal minerals extracted and 
allows private excavators to 
poison the surrounding land and 
water free of comprehensive 
federal regulation. 
Approximately, 3.5 million acres 
of federal land, the equivalent of 
the size of Connecticut, have 
been sold to private miners at the 
original 1872 price which ranged 
from $2.50 to $5.00 per acre. 
In addition, 52 of some 557,650 
abandoned mines are so severely 
polluted that they are included on 
the Superfund National Priorities 
List. Mine effluent presently has 
damaged approximately 12,000 
miles of rivers and 180,000 
acres of lakes and reservoirs. 
The cost to clean up these 
abandoned mines are estimated 
at $11 to $50 billion. 

Congressional Action 
to Reform 

the 1872 Mining Law 

In the 101st and the 102nd 
Congress, legislation was 
proposed in both houses 
addressing the mining of hard 
rock minerals on federal lands, 
and in all instances the bills 


never advanced beyond 
committee hearings. In each 
proposal, the divide between the 
interests of the mining industry 
and those of an environmental 
persuasion proved too difficult 
to bridge leaving the status quo 
in operation. 

In the 103rd Session of 
Congress, however, both a 
House bill, The Mineral 
Exploration and Development 
Act of 1993 (H.R. 32), 2 and a 
Senate bill, The Hard Rock 


Although mining 
creates serious solid 
waste and ground and 
surface water pollution 
problems, hard rock 
mining waste is still 
governed by the 1872 
statute which has no 
environmental 
provisions. 


Mining Reform Act of 1993 (S. 
775), 3 progressed further than 
their predecessors and passed in 
each chamber. Congress will try 
to hammer out a compromise 
during a joint conference in the 
current second session of the 
103rd Congress. Unfortunately, 
the bills sharply diverge on 
many crucial issues. The House 
bill is a comprehensive overhaul 
of the old law and is supported 
by the Clinton Administration 
and the Department of the 
Interior as well as by many 
environmental organizations. 
The Senate bill only slightly 
modifies the existing law and is 
supported by the mining 
industries. 


The Congressional 
Divide Slows Progress 

A compromise between the 
two sides looks difficult. 
Senator Larry Craig (R-ID) has 
already stated that "the House 
would have to come a long way" 
before a compromise could be 
obtained. The traditional 
division between pro- 
environmental Eastern 
representatives and pro-producer 
Western representatives 
regarding federal land 
management policies has 
prevented the passage of this bill 
in the past and still poses a 
tremendous obstacle. 

The most significant areas of 
controversy are over: 1) royalty 
fees, 2) private ownership 
(patenting) of mines on federal 
lands, 3) the ability of the 
Bureau of Land Management 
(BLM) and the Forest Service 
(FS) to review public lands for 
suitability for mining , 4) the 
reclamation standards after 
mining is finished, and 5) 
environmental protection. 

The Senate bill focuses on 
the fear that the mining 
industries will shutdown and lay 
off workers due to high royalty 
and reclamation costs the House 
proposes. They emphasize the 
expensive and risky investment 
miners make when exploring for 
hardrock minerals and the need 
for low rent and maintenance 
costs as an incentive for 
undertaking exploration. The 
House bill is concerned with the 
environmental degradation, clean 
up costs of past and present 
mines, and the loss of public 
domain through land patenting. 

The House Bill 
versus The Senate Bill 

In general, the House bill 
proposes a gross royalty fee of 
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8% while the Senate bill calls for 
only a 2% net-based royalty. 
The House plans to use the 
money raised to fund a Hard 
Rock Abandoned Mine 
Reclamation (HAMR) program 
which would finance the clean 
up of abandoned mines. The 
Senate also proposes to create a 
HA MR but wants to keep the 
royalty payments low so as not 
to bankrupt the industry. The 
House bill wants to terminate the 
patenting process and only lease 
the right to mine. Conversely, 
the Senate bill wants to continue 
patenting but agrees to sell the 
land at the fair market surface 
value instead of the 1872 rate of 
$5.00 an acre. 

The House bill would also 
grant the administrating agency 
the discretion to approve, 
modify, or deny permits to mine 
depending upon whether the 
proposed mining activity would 
meet specified standards of 
suitability. The House bill 
would no longer recognize an 
absolute right to mine regardless 
of other land use options. The 
Senate opposes the House on 
this issue and argues that it 
would create massive litigation 
over the "taking” of a private 
property interest (the right to 
mine) without due 
compensation. The Senate bill 
believes current regulations 
already sufficiently monitor 
mining and additional 
requirements would b e 
superfluous and uselessly add to 
the expensive federal 
bureaucracy. 

Finally, the House bill 
proposes comprehensive federal 
environmental regulations and 
strict federal reclamation 
procedures to ensure that private 
miners will not continue to run 
up the government's bill and 
leave environmental disasters in 
their wake. The bill requires 


miners to post bond before they 
begin any operations. The 
Senate bill is very similar to the 
1872 law. It leaves regulation to 
the existing state standards and 
indirect federal statutes and 
creates no uniform federal 
standards for reclamation or 
environmental regulation. It 
does require bonds to be posted 
for large operations but creates a 
loop hole for operations under 
five acres. The majority of hard 
rock mining operations are under 
five acres. The Senate fears that 
the uniform "one size fits all" 
environmental approach of the 
House is inappropriate for the 
geographical and organic 
variability inherent in hardrock 
mining. Furthermore, they 
contend that the standards are 
excessively rigid, will effectively 
drive the mining industry out of 
business, and consequently 
cause massive job loss. 

Prospects 

for Passage of a Final Bill 

The divide between the 
Senate Bill supporters and the 
House Bill supporters is wide 
and inflamed by conflicting 
philosophical ideas of public 
land use as well as a traditional 
geographic division between 
Eastern and Western states. 
Currently, there has been no date 
set for the joint conference of the 
two chambers for negotiation of 
a final compromise bill. 
Presently, seven Senators have 
been appointed as conferees, 
three support the House Bill, 
three are opposed to it, and one 
is undecided. The House 
conferees have not yet been 
appointed. According to Senator 
Larry Craig's Senior Legislative 
Assistant, the Senate Conferees 
will push for the Craig Bill in 
Conference. There has been 
rumor that a group of Senators 


plan to filibuster any 
compromise bill created in the 
conference. The road to 
promulgating a final rule this 
session-doesn't look promising. 


1. H.R. Rep. No. 338, 103rd 
Cong., 1st Sess., 69 (1993). 

2. This bill was introduced by 
Rep. Nick Joe Rahall (D-WV) 
and it passed the House on 
November 18, 1993 by a vote of 
316 to 108. (BNA National 
Environment Daily 1, Nov. 22, 
1993. 

3. This bill was introduced by 
Senator Larry Craig (R-Idaho) 
and it passed the Senate on May 
25, 1993 by unanimous consent, 
with no recorded vote. After a 
Terrific 316-108 House Victory 
in November, Mining Law 
Reform Needs Your Help Now, 
Canary Calls, The Hard Rock 
Reform Reporter (Mineral Policy 
Center Newsletter, Washington, 
D.C.) January 18, 1994 at 1. 
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DEBT-FOR-NATURE SWAPS: 
ROOM FOR IMPROVEMENT 


Rich Poulson 


A relatively recent 
development in the attempt to 
preserve the rapidly decreasing 
rainforests of Latin America is 
the debt-for-nature swap. In 
these programs, conservation 
parks and sustainable use areas 
in foreign countries are set aside 
and legally protected by that 
foreign government, such as 
Bolivia, in exchange for 
cancellation of a portion of that 
country's foreign debt. 

Such exchanges have the 
dual benefit of preserving a 
scarce and valuable resource and 
decreasing the enormous debt of 
these nations. Environmental 
groups support the conservation 
and sustainable management of 
the reserve. The countries 
entering into these agreements 
benefit from a reduction in the 
total amount of debt that they 
owe while the banks benefit by 
selling, at discount rates, loans 
that could indefinitely remain 
unpaid. 


Unanticipated events 
pose threats 
to the successfulness 
of a debt-in-nature 
swap. 


The feasibility of these 
programs has emerged largely 
due to the growing power of 
international economic 
organizations, such as the World 


Bank, that have played a direct 
role in the development of third 
world countries. As 
international development 
institutions, the World Bank and 
other such multilateral 
development banks are in a 
strong position to influence 
international environmental 
policies. Many such institutions 
have adopted environmental 


policies. However, these 
policies are rarely formalized 
into projects. And, when these 
projects do arise, they rarely 
include input from the 
indigenous peoples who are the 
intended beneficiaries. 

The inability of developing 
countries to institute an effective 
economic policy that results in 
long-term development has also 
contributed to a need for a new 
approach. Many of these 
countries find themselves 
continually requesting short-term 
development loans to meet their 
mounting debt and interest 
needs, only to have their total 
debt obligation rise with the 
addition of the new loans. 


Sometimes countries take on the 
proposed short-term 
development projects and their 
accompanying debt to try to 
alleviate some of their internal 
economic problems. But they 
soon find themselves burdened 
with the larger problem of 
paying the interest of installment 
payments on the debt that 
financed the project. 

As a result, the growing 
environmental awareness on an 
international level and the 
economic needs of third-world 
countries converged to provide a 


possible solution. While such 
debt-for-nature swaps seem to 
be a win-win situation for those 
involved, problems do exist. 
The most significant arise in the 
area of enforcement. Land 
exchanged for debt often 
remains under the protected 
status of the participating 
government as in the case of 
Bolivia, the first country to 
participate in such a program. 1 
Local support and involvement 
is therefore a key to the swap's 
success. The setting aside of 
land by the government often 
entails the removal of resources 
from the market, such as trees, 
upon which locals rely upon as 
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I am interested in environmental law. 
What courses should I take? 

Administrative Law 
Bankruptcy 
Environmental Law 
Environmental Litigation Seminar 
Environmental Moot Court 
Federal Jurisdiction 
Hazardous Waste Seminar 
Land Use Seminar 
Natural Resources 
State & Local Government 


their economic base. 
Widespread protest by the 
affected parties could easily 
resuit in the cancellation of the 
program. This is particularly 
foreseeable in light of the fact 
that under-developed countries 
are often forced to make choices 
;n favor of short-term economic 
gam as opposed to long-term 
environmental benefits. Because 
countries are hesitant to enter 
into agreements that contain 
enforcement provisions in the 
event that a government feels 
orced to cancel an exchange, the 
problem seems to be 
deadlocked. 

Furthermore, as noted 
before, the interests of 
;ndigenous peoples are rarely, if 
ever, included in the transaction. 
The agreements often divest 
nauves of their titles to the land 
by putung the iand into reserve, 
thus creating a conflict between 
the conservation interests and the 
locals. Second, the new 
environmental programs restrict 
the indigenous peoples way of 
life because the programs 
condemned many indigenous 
acuviues as detrimental to forest 
preservation. 2 This, in 
combination with the fact that 
indiginous groups are generally 
not well-organized or 
represented by their 
governments, leads t o 
agreements which may be 
extremely unpopular. 

Also, such programs often 
require the debtor country in the 
position of having to make 
political and economic 
eoncessions in order to get the 
discount on some of the debt 
:hev owe or to get the discount 
vhen paying off these debts, if it 
s possible. The concessions 
:an someumes be unfavorable to 
he interests of the local people. 
\gain, local support becomes a 


vital factor in the sustainability 
of such a debt-for-nanue swap. 3 

Problems also arise on the 
other side of the agreement. 
Banks are often not ready or 
willing to relinquish ail of their 
debt holdings from these 
developing countries at such 
enormous discount rates. This 
is complicated by the fact that 
such debts are often a small 
portion of the total debt held by 
these countries. 4 

Unanticipated events also 
pose threats to the 
successfulness of a debt-m- 
nature swap. Natural or 
economic disasters, lntemauonai 
money problems such as 
milauon or devaluauon, as well 
as changes to pohucai structures 
are other pracucal obstacles to 
these programs. Still, these 
problems are inherent in any 
large scale economic program 
and cannot be avoided. 3ut with 
the already existing inadequacies 
of these exchanges, debt-for- 
nature swaps are too tenuous 
and volatile to cope with these 
events. 


While debt-for-nature swaps 
are a new and mnovauve way to 
solve pressing environmental 
prooiems on a large scaie. the 
programs have serious flaws 
which need to be remedied. 
With greater ^presentation of 
indiginous peoples, strong 
enforcement procedures, and 
certain economic salequards to 
protect the banks and 
participating countries, the 
programnas promise for 
international environmental 
protecuon. 


* Tamara J. Hrymk, Debt-For- 
Nature Swaps: Effective Bm Not 
Enforceable, 22 CASE W. RES. 
J. INT’L L. 141, 1141 (1990). 

- Pnya Aiagin, Gives Us 
Sovereignty or Give Us Debt: 
Debtor Cou/urtes Perspective 
on Debt-For-Nature Swaps, 41 
AM. U. L. REV. 485(1992). 

' Jose O. Castaneda, Debt for 
Mature Swaps: An Increasingly 
Attractive Solution to a Pressing 
Global Problem , 2 PACE Y.B. 
INT'L L. 135(1990). 

4 Hrvnik at 148. 
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Qui Tam 

continued from page 4 
person bringing suit under the 
False Claims Act must show that 
the defendant has (1) presented a 
claim against the government, 
and (2) that the claim is 
fraudulent. Id. 

The False Claims Act states 
that a claim "includes any 
request or demand, whether 
under a contract or otherwise, 
for money or property . . . ."31 
U.S.C. § 3729(c). This 
subsection was included to make 
clear that claims asserted against 
organizations that receive federal 
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funding or property are included 
under the False Claims Act. 
However, it also gives guidance 
to the sort of action Congress 
intended to come within the 
purview of the Act. It seems 
clear that an application for a 
grazing permit is a "request or 
demand" for those grazing 
rights. Indeed, the grazing 
permit itself can be seen as a 
contract with the government — 
the applicant receives the 
exclusive right to graze some 
portion of federal rangeland in 
consideration of the payment of 
grazing fees. Thus, it remains to 
be determined whether grazing 
rights are "money or property" 
for the purposes of the False 
Claims Act. 

Permits are property interests 
satisfying this requirement. 
While the Taylor Act and judicial 
opinions make clear that permits 
do not create property rights 
against the government, they 
nonetheless do create certain 
property interests. For example, 
ranchers who meet certain 
criteria are entitled to preferences 
to receive permits, and these 
preferences are transferrable. 
All other things being equal, the 
lands of ranchers who are 
entitled to these preferences are 
worth more than those belonging 
to non-preference ranchers. 
This increment in value is 
taxable under state and federal 
estate tax law. In addition, 
ranchers who hold grazing 
permits for federal rangelands 
may lease those lands to others. 

Alternatively, permits may 
be characterized as services or 
subsidies for the purposes of the 
False Claims Act. In the 1986 
amendments to the False Claims 
Act, Congress made clear that it 
intended that demands for 
government services and 
subsidies to be included in 


"money or property."4 In recent 
years, one of the most 
controversial aspects of the 
federal grazing program has 
been the fee BLM charges 
grazing permittee. The fee 
charged does not cover the cost 
of administering the rangeland 


Due to budgetary 
and political 
constraints, the Bureau 
of Land Management 
cannot be expected 
to adequately deal 
with illegal 
overgrazing. 

grazing program. Thus, 
permitees get a bargain. 
Further, lands for which grazing 
rights have been secured are 
sometimes subleased, legally or 
illegally, for a fee higher than 
what the government charges. 
In addition, banks are willing to 
lend using permits as collateral. 
The existence of these 
circumstances, it is argued, 
show that permits must represent 
a subsidy. If they conferred no 
benefit beyond the price the 
government charges, these 
phenomena should not be 
observed. Permits are thus a 
government service or subsidy. 

Thus, because grazing 
permits are "money or property" 
for the purposes of the false 
claims act, ranchers who apply 
for these permits are asserting a 
claim against the government. 
Next it must be determined when 
and if such claims may be 
deemed fraudulent. 

The False Claims Act gives 
no definition of "fraudulent" or 
"false," and no comprehensive 
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definition appears in the cases. 
The cases taken as a whole, 
however, appear to comport 
with common law fraud rule that 
a fraudulent statement must 
misstate the truth about a 
previous occurrence or a present 
condition. At common law, 
statements about the future were 
generally not actionable. 
However, as stated in the 
Restatement: "A representation 
of the maker's own intention to 
do or not to do a particular thing 
is fraudulent if he does not have 
that intention." 5 The comment 
goes on to say: "The rule in this 
Section finds common 
application when the maker 


misrepresents his intention to 
perform an agreement made with 
the recipient. The intention to 
perform the agreement may be 
expressed but is normally merely 
to be implied from making the 
agreement." 6 

Although the courts have not 
yet encountered a claim made on 
the basis of some future event 
under the False Claims Act, 
there is no logical reason to think 
that claims about such events are 
excluded from the Act's 
coverage. To hold that claims 
made on the basis of some future 
act which the claimant does not 
intend to perform seems entirely 
consistent with the purposes of 


the Act. 

There appear to be two 
situations when ranchers might 
be said to submit fraudulent 
claims under the False Claims 
Act. First, ranchers who apply 
for renewals of their permits are 
entitled to first priority for a new 
permit if, inter alia , the rancher 
"is in compliance with the terms 
and conditions in the permit." 
43 C.F.R. 4130.2(d)(2). Thus, 
if a rancher applies for a renewal 
of her permit and she is not in 
compliance with her existing 
lease, e.g. she has more cattle on 
an allotment than is permissible 
under her permit, she is making 
a fraudulent claim against the 
United States under the False 
Claim Act. 

Second, any permit the BLM 
issues must contain grazing 
restrictions in the number of 
livestock, the periods of use, 
and the amount of use 
permissible. By accepting the 
permit, the rancher agrees to 
abide by its conditions. If the 
rancher intended to violate these 
conditions at the time the permit 
was issued, he made a 
fraudulent statement to the BLM, 
and thus made a false claim 
against the United States. 

It does not appear that these 
suits will be enormously 
profitable in sheer dollars. 
However, non-profit 
environmental groups, who 
regularly file citizen suits under 
other statutes, should find the 
opportunity to penalize 
overgrazers adequate incentive. 
In addition, there is money to be 
had. The False Claims Act 
allows for a fine of $5,000 to 
$10,000 plus treble damages 
arising from the fraudulent 
claim. 43 U.S.C. § 3729(a). In 
1991, BLM charged damages 
for trespass of $9.19 per animal 
unit month of forage consumed. 
From the reported cases, it 
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appears that BLM typically 
imposes trespass damages of 
between $500 and $1500. 
However, there is no reason that 


Non-profit 

environmental groups, 
who regularly file 
citizen suits under 
other statutes, should 
find the opportunity to 
penalize overgrazers 
adequate incentive. In 
addition, there is 
money to be had. 

damages must be limited to these 
levels. In Holland Livestock 
Ranch v. United States , 655 
F.2d 1002 (9th Cir. 1981), the 
Ninth Circuit required only that 
damages not be based on 
speculation or guesswork; they 
need not be estimated precisely. 
In addition, a qui tam plaintiff is 
entitled to reasonable costs and 
attorney's fees. 31 U.S.C. § 
3730(d)(1). While these 
damages are not an enormous 
incentive for ordinary citizens, 
they do compensate interested 
individuals for their efforts to 
penalize overgrazers. 

Conclusion 

The most significant threat to 
federally administered 
rangelands is overgrazing. Due 
to budgetary and political 
constraints, BLM cannot be 
expected to adequately deal with 
illegal overgrazing. Qui tam 
suits under the False Claims Act 
appear to be a way to allow 
citizens to help the BLM in the 
enforcement of its grazing 


permits. 


1 Id. According to BLM 
regulations, an "animal unit 
month" is "the amount of forage 
necessary to sustain a cow or its 
equivalent for a period of 1 
month." 43 C.F.R. § 4100.0-5 
(1992). 

2 43 U.S.C. § 1901(a)(1) 
(1988). 

3 Qui tam is an abbreviation 
for the Latin phrase, "qui tam 
pro domino rege quam pro si 
ipso in hac parte sequitur " 
meaning "who sues on behalf of 
the King as well as himself." 
Black's Law Dictionary 
1251 (6th ed. 1990). 

4 S. Rep. 99-345, 99th 
Cong., 2d Sess. 9 (1986), 
reprinted in 1986 
U.S.C.C.A.N. 5266, 5274. 

5 RESTATEMENT (SECOND) 
TORTS § 530(1) (1977). See 
also 37 C.J.S. Fraud § 11 at 236 
(1943); 37 Am. Jur. 2d Fraud & 
Deceit §§64, 68, 69 (1968). 

6 RESTATEMENT (SECOND) OF 



Governmental 

Response 

continued from page 21 
growth. There is no doubt about 
the future need for 
environmental technologies. A 
locality should encourage inter¬ 
disciplinary approaches with 
local academic institutions and 
industry. The local government 
should stay abreast of 
developments through increased 
interaction with state and federal 
agencies again assuming a 
proactive approach. The half 


full community would also find 
it in its best interest to provide 
the same incentives for 
companies developing 
environmentally related 
technologies as they once did for 
large industrial polluters. The 
future centers of environmental 
technology are being established 
today. Beyond the economic 
growth these centers could 
bring, being a test ground for 
environmental improvement is 
better than being a test ground 
for exploitation, contamination, 
and degradation. The half full 
government is an innovator in 
organization, implementation, 
and exploration. 

Conclusion 

Bureaucratic stagnation may 
be common at all levels of 
government operation, but there 
are opportunities for progress. 
In the same way that American 
companies are beginning to learn 
the benefits of long-term 
planning, so to, the local 
governmental response to 
environmental regulation is 
capable of change. Most 
government officials want to 
operate in the best interest of the 
environment, but constituencies 
want job security first. 
Historically, it was thought that 
increased environmental 
regulation and especially 
enforcement would result in 
economic downturn. However, 
there is opportunity for long¬ 
term gains and even growth if 
local governments can simply 
learn to look beyond today to 
ensure a tomorrow. 


It's a small world but I 
wouldn't want to paint it. 
— Steven Wright 
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LOCAL GOVERNMENTAL RESPONSE 
TO ENVIRONMENTAL REGULATIONS 


Julie Hollenbeck 


"Think globally, act locally" 
is an oft-repeated chant of 
environmental advocates. 
Typically, it stands for the 
proposition that each one of us 
must act on behalf of the 
environment to bring about 


proposition that each one of us 
must act on behalf of the 
environment to bring about 
changes at the national or even 
global level. After all, change 
has to start somewhere. There is 
another aspect of the old adage 
that continues to go 
unrecognized: most envi¬ 

ronmental problems, as well as 
their solutions, occur at the local 
level. While we are recycling 
our Coke cans, there is a factory 
spewing out pollution from air 
stacks or dumping it in a river. 
It may be far enough removed 
that you do not see it or smell it, 
but it is there. Even those 
directly affected may feel 


powerless to change 
theirsituation. They may feel at 
an economic disadvantage either 
because they do not have the 
resources to challenge a large 
corporate polluter or because the 
locality is economically 
dependent on the jobs that the 
plant produces. 

Local governments must 
balance the economic and 


environmental needs of their 
communities with federal and 
state environmental regulations 
and mandates. Moreover, the 
local government must watch 
over its own environmental 
practices, employ those with 
environmental expertise, 
encourage growth, approve 
budgets, etc. Analyzing local 
governmental approaches to 
environmental regulations is a 
complex task. While 
environmental regulations 
areoften viewed as an economic 
threat, they can also be seen as 
an economic opportunity. So, 
the critical question for local 
government becomes: Is the 


glass half empty or half full? In 
the end, a locality's answer to 
that question will define its 
approach and its long-term 
success in balancing the various 
roles it must play. 

Half Empty 

It should be obvious that one 
difficulty with a local 
government tackling the 
problems in its own backyard is 
that the environment is only one 
issue. Communities invest local 
government with the 
responsibility for repairing the 
streets, fighting crime, 
encouraging growth, and 
satisfying any other number of 
citizen concerns. Don't forget to 
add politics to the equation. 
Only the demand for lower taxes 
dwarfs the demand for services. 
It is little wonder that 
environmental regulations take a 
back seat when assessed in 
terms of cost. 

Environmental regulations 
cost local government money 
that could be directed elsewhere. 
Even before a new regulation is 
promulgated, city officials begin 
to assess what it will mean for 
the community. Engineers, 
attorneys, and public affairs 
officials may be required to 
divert attention from other issues 
to address potential 
environmental regulations. 
Response proposals may be 
prepared and submitted. The 
city much like the citizen can 
begin to feel powerless. The 
state or federal government 
makes the ultimate decisions. 
Meanwhile the work of carrying 


While environmental regulations 
are often viewed as an economic threat, 
they can also be seen as an economic 
opportunity. So, the critical question 
for local governments becomes: 

Is the glass half empty or half full? 
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on the daily affairs of local 
government must continue. 
Ultimately, the local government 
that adopts the half empty view 
must continually maneuver 
around the regulatory process by 
relying on extensions and lack of 
enforcement. 

Environmental regulations 
may be treated with less urgency 
because of the nature of the 
problem. Environmental 
problems often occur in 
communities with little political 
power. Corporate polluters may 
devalue the property around 
which they operate or may 
purposefully choose 
economically disadvantaged 
areas where the resistance is 
likely to be low. Local 
governments concerned with 
growth and development 
naturally turn their attention to 
the areas that show the most 
promise. Older deteriorating 
areas are disenfranchised from 
the political process. The same 
factors that prevent members of 
the community from challenging 
the corporation may prevent 
them from challenging the city. 
They often have no voice. 

Many environmental 
regulations are based on limits or 
ceilings. For instance, the EPA 
may establish an ozone limit for 
a city which may not be 
exceeded more than a certain 
number of days in a year without 
repercussions. Considering the 
limited resources at its disposal, 
it is not difficult to anticipate the 
locality's response. They hope 
that they will meet the standards. 
When they are dangerously close 
to violating those standards, they 
call on the citizens to act locally 
and stave off the threat, not of 
ozone, but of increased 
environmental oversight. For 
the half empty local government, 
temporary compliance is 
sufficient. The short-term 


emergency has been ended. 

Half Full 

Local governments that view 
environmental regulation as a 
positive influence in the 
management of their city have 
come to understand the long¬ 
term implications o f 
environmental problems. They 
recognize that they have a unique 
opportunity to bring about 
change at their own pace and 
often with a more economically 
sound result. 


Beaurocratic 
stagnation may be 
common at all levels 
of government 
operation, but there 
are opportunities 
for progress...if local 
governments can 
simply learn to look 
beyond today to ensure 
a tomorrow. 


Environmental regulations can 
serve as a guidepost whereby a 
locality can prioritize resources. 
Where ozone levels continue to 
be a threat, a city can develop a 
multi-disciplinary task force to 
find solutions to the problem. A 
city that does this recognizes that 
refusing to respond with 
substantive solutions causes the 
government to face eventual 
failure of the regulatory 
standard. When this occurs, the 
locality faces even more 
stringent regulation. They have 
restricted their choices and in the 
process, incurred environmental 
harm. 


A locality with the half full 
philosophy believes that 
incremental improvements in 
environmental quality can save 
money for the government and 
the community. The locality can 
choose to devote its resources to 
researching environmental 
technologies and establishing 
inter-disciplinary teams to assess 
environmental issues with short¬ 
term and long-term costs and 
benefits in mind. Businesses 
and community members can 
work together with the 
government. By pooling 
resources, these teams can 
develop long-term plans. The 
benefit to the community is two¬ 
fold. One, the proactive 
approach of local government 
allows it to develop alternatives 
that serve its needs rather than 
having those decisions made for 
it by a state or federal 
governmental agency that may or 
may not be familiar with the 
particularities of the local. Two, 
by bringing together diverse 
groups in a cooperative setting, 
the government fosters a better 
understanding between factions. 
Citizens have a mechanism for 
expressing their concerns. 
Industry feels like part of the 
solution rather than the target or 
victim of regulation. Rather than 
facing fines, clean-up costs, or 
increased cost of compliance 
when the ceiling collapses, 
industry participants can act 
together for their mutual benefit. 
For example, the industry can 
opt to make small short-term 
investments to forestall 
tremendous future expense. 
This makes political common 
sense. 

Finally, a locality must 
encourage the development of 
new environmental technologies. 
While implementation may stave 
off disaster, it will not cause 
continued on page 19 
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Interview with F. Sherwood Rowland 

WORKING TO PROTECT THE EARTH’S OZONE 


Dan Fossier 


F. Sherwood Rowland of 
the University of California, 
Irvine, has been given the 
sobriquet “father of the planet” 
for his environmental activities 
in maintaining air quality, and 
especially for his work in 
bringing chlorofluorocarbons 
(CFCs) to the world’s attention 
as a leading cause of ozone 
depletion in the stratosphere. 
Along with fellow chemist Mario 
J. Molina, Dr. Rowland 
discovered that CFCs could 
induce catalytic destruction of 
ozone and that the current annual 
amounts of CFC production 
could cause large rates of ozone 
destruction. Rowland is author 
of more than 300 scientific 
publications in the area of 
atmospheric chemistry, 
radiochemistry and chemical 
kinetics. His more than 50 
honors include the 1994 Roger 
Revelle Medal from the 
American Geophysical Union 
and the 1993 Peter Dybe Award 
in Physical Chemistry' from the 
American Chemical Society. He 
is a member of the National 
Academy of Sciences and served 
as president of the American 
Association for the Advancement 
of Science in 1992. On March 
24, Dr. Rowland spoke at 
Washington University on 
“Ozone Depletion and the 
Greenhouse Effect.” On behalf 
of ELS, I had an opportunity to 
co-interview Rowland, and our 
interview follows: 


Q: What was the reaction of 
the scientific community, the 
government, and the society at 
large in 1974 when you 
discovered the effects that CFCs 
could have on our environment? 

A: The reaction from the 
scientific community was 
generally favorable. It was how 
I expected people to react. I 
think they thought it was a clever 
idea, that it was interesting, and 
that it sounded good. If there 
were no financial consequences, 
that would have been about 
where it stood. Nobody else 
would have been interested. But 
because the environmental 
problem then came up, it was 
potentially large and the dollar 
value to the industries that were 
affected by it was also very 
large. Therefore, it spread 
beyond the scientific 
community. In the industry 
there was great skepticism, and 
in the public there was a mixture 
of concern and skepticism. 
Concern because it sounded as if 
it could be a potentially serious 
problem and skepticism because 
at first glance it didn’t seem 


rational. 

Q: Has the situation 
exacerbated more so than you 
had expected? 

A: No, in our original 
calculations we did not envision 
the very heavy loss of ozone 
over Antarctica. I think in a 
sense, what one can say is that 
when a scientist says this is what 
we think will happen, they’re 
recognizing that there is a range 
of uncertainties — it could be 
worse and it could be not as bad 
— and its almost a universal 
reaction that if they’re not 
absolutely correct than they’re 
almost certainly exaggerating. 
So it’s usually not expected to be 
as bad as they say, but 
unfortunately in this case, it 
turned out to be worse. 
Furthermore, there were other 
things going on, not foreseen at 
the beginning, which caused the 
very large loss of ozone over 
Antarctica. 

Q: In Vice-president Gore’s 
book. Earth in the Balance , he 
used the term “scientific 
persecution” in speaking about 
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the reaction to your discovery. 
What is your view of this? 

A: I think the use of the 
word “persecution” in the sense 
of not being invited to give 
chemistry seminars, for 
example, is a relatively minor 
form. That is, it was certainly 
noteworthy that although there 
was a lot of interest within the 
academic community, at least in 
the form of asking me to come 
and talk about it, it tended not to 
be the chemistry departments 
that invited me; it tended to be 
the geophysics or toxicology 
sections. The chemistry depart¬ 
ments, which had traditionally 
been interested, had much less 
interest in hearing it directly 
from me than other departments 
which had no ties to the chemical 
industry. 

Q: Was that somewhat a 
form of “we just don’t want to 
hear it?” 

A: That’s hard to say 

because I’m not there when 
they’re deciding who to have. 
Part of it was a feeling within 
chemistry departments that this 
wasn’t chemistry. They weren’t 
sure what science it was; but it 
wasn’t chemistry. It was 
chemistry in some other applied 
field. It was geology or what- 
have-you and if they want to 
hear you they should invite you. 
Some of it I think was a reaction 
to the undoubted importance of 
the chemical industry and some 
of the major companies, such as 
DuPont, who were intimately 
involved with chemistry 
departments. Not to say that the 
DuPont Company would tell 
anybody to do something like 
this, it just that the attitudes 
within the chemistry profession 
are certainly affected by the fact 
that a lot of the people with 


whom you associate regularly 
work for the chemical industry 
and would rather be seen as 
wearing white hats than black 
hats. In the 1970s, there were a 
lot of environmental problems 
related to for the industry and 


The chemical industry 
is doing a lot to 
forestall further 
chemical 
environmental 
problems 
and to ameliorate 
the past ones. 
There has been 
an attitude change 
in the chemical 
industry over the past 
couple of decades. 


they were getting tired of being 
the ones wearing black hats. 
Now, twenty years later, they’ve 
done a lot about it. The chemical 
industry recognizes that there 
have been a lot of chemical 
environmental problems and 
they’re doing a lot to forestall 
further ones and to ameliorate 
the past ones. There's been an 
attitude change, I think, in the 
chemical industry over the past 
couple of decades. 

Q: How severely has 

“environmental revisionism” 
hampered your efforts to 
convince society, the 
government, and industry to 
lower the use of CFCs? 

A: The industries that are 
involved in manufacturing CFCs 
were very negative, in fact. 


basically opposed to what I was 
saying for about fourteen years, 
from 1974 to 1988. During 
1988, DuPont changed its 
position, as did Allied Signal, 
the other major manufacturer in 
the U.S., and some European 
manufacturers. So in the last six 
years, there has been essentially 
no dissent in CFC industry that 
CFCs are a problem, and the 
solution is to get rid of the 
CFCs. They recently have been 
very concerned about the fact 
that some of the other industries 
that use the product, and the 
public in general, have been very 
slow to realize that this is going 
to involve changes on their part. 
Now you are beginning to hear 
about the changing this will 
require, such as, converting 
your automobile air conditioner, 
and you have to do this and you 
have to do that. I’d say it was 
around 1990 that DuPont was 
publicly saying that the U.S. 
was not taking seriously enough 
that the controls were going to 
be very sharp and that people 
should be making conversions to 
be ready for the substitutes. 
Changes needed to go at a much 
faster rate. That’s one of the 
aspects that lies behind a lot of 
the pseudosciences - that’s not 
quite the right word - rather, 
inaccurate and false science 
that’s going around. There is a 
community of people who are 
quite willing to believe that they 
are being manipulated by big 
business. 

Q: You had mentioned in a 
recent article which you authored 
that the problem of 
communicating - this 
psychological problem - how 
has it developed? And what are 
some of the barriers that need to 
be broken down in order to let 
people know what is going to 
happen? 
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A: Well, it’s very difficult to 
make a prescription for it 
because some of the people who 
put out the information not in 
agreement with the assessment 
of the atmospheric chemistry 
community sound on the surface 
as though they know what they 
are talking about. How to erect 
a filter which can tell a non¬ 
scientist which scientist is 
reading the literature and speaks 
the truth, is almost impossible. 
About the only thing that one can 
do is just discuss the science and 
point out the errors in the 
statements. But the corrections 
almost never catch up with the 
first story. The circumstance in 
the ozone depletion case is that 
for a period of time now, 
starting in the late ‘70s, NASA 
has been required to report to 
Congress every two years 
regarding the state of the ozone 
layer. So, reports were being 
made on a regular basis at 
NASA. The first massive report 
on an international basis, came 
out in 1986 under the auspices 
of the World Meteorological 
Organization of the United 
Nations Environmental 
Program. There have been four 
of these now. These are 
massive reports. Our original 
work has been quoted in 1000 
scientific papers since its 
publication. My guess is that in 
many of those papers which 
might have cited us under other 
circumstances, many other 
papers cite, instead, these 
evaluations by NASA or the 
international groups. I think 
there have been 10,000 scientific 
papers published in the last 
twenty years that relate to the 
ozone depletion issue. Therein 
lies a massive problem with 
trying to keep up, and a lot of 
people haven’t done it. Also, 
some of the most outspoken 
ones simply do not seem to have 


read these documents, and if 
they have read them, they’ve 
been misquoting them. That’s 
the purpose of these 
assessments: to get a general 
scientific consensus. The 
general scientific consensus has, 
since 1988 has been very, very 
uniform in what one sees. 
People always argue about 
various points, but within the 
assessment community, there 
isn’t any question that CFCs 
cause ozone depletion. 
Therefore, there is very strong 
scientific justification for 
phasing them out—and the 
governments of the world are 
doing just that. So, in that 
sense, revisionism isn’t having 
much effect except muddying the 
water around what is going on in 
terms of regulatory action and 
response to those regulatory 
actions. 


Q: You had mentioned 
earlier that there is a kind of 
scientific illiteracy among the 
general population. Is that still 
the case? 

A: Quite true. It’s not just 
the U.S. population. I think that 
it’s a worldwide characteristic 
that the level of scientific literacy 
that scientists would like just 
isn’t there. Trying to d o 
something about that is a 
generational problem; that is, it 
will take that long to do anything 
about it. In the twentieth 
century, the understanding of 
science has become more 
difficult simply because there is 
a lot more science to understand. 
So if you say to someone - and 
I’d say there are over 10,000 
papers on this subject - just read 
the thousand that have quoted 
us, well that’s an enormous 
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amount of work. It should come 
as no surprise that some of those 
papers are wrong. And if you 
have between 1,000 and 10,000 
papers, you ought to be able to 
selectively go through them to 
find twenty or thirty that have 
serious errors. If you collect all 
of these and ignore the ones that 
have pointed out these errors, 
then you can raise a cloud of 
dust about the whole conclusion. 
And that certainly has been 
happening. 

Q: Could you explain the 
Montreal Protocol from the mid- 
1980s, as well as the Rio 
Summit more recently? What 
are some of the things that have 
continued to be successful as a 
result of those meetings, and 
what are some of the things that 
have just gone up in smoke? 

A: The Montreal Protocol 
was first drafted in September of 
1987, and at that time it called 
for a diminution in the 
production of CFCs by 50% by 
1999. The Protocol was revised 
in London in 1990 to increase 
the required diminution from 
50% to 100%, and in 
Copenhagen in 1992 to move the 
date forward from the end of the 
century to 1996. So, the current 
amendments to the Montreal 
Protocol say that worldwide 
production of CFCs should stop 
about twenty months from now. 
This process is well underway. 
There are some exceptions: 
third-world countries are given 
an increased time period until the 
end of the century in which they 
are allowed to do certain things. 
But, in practice, the ban on the 
use of CFCs has largely been in 
the first-world; a ban on CFCs 
in automobile air conditioners, 
home refrigerators, seat 
cushions in automobiles, and in 
a variety of things that one 


doesn’t expect to have CFCs. 
So in that sense, it’s really a 
first-world problem. The 
allowance of slippage for the 
third-world is relatively minor. 

Q: Along those same lines, 
it has been pointed out to me that 
a country like China might look 
at a country like the U.S. and 
say that it’s hypocritical for you 
to tell us that we can’t have the 
progress that you have already 
reached as far as refrigerators 
and air conditioners, so if you 
will not allow us to have them, 
you should give us money to 
comply. Is this a real problem? 

A: It is a fact that the United 
Nations Development Program 
does provide some money to 
China. The reasons that China 


does not have refrigerators are 
not just because of CFCs. The 
fact is that they cannot afford 
refrigerators. Now', another 
aspect of the issue is that the 
home refrigerator in the United 
States doesn’t use much CFC. 
At one point in 1989, the 
Chinese were talking about 
building thirty million 
refrigerators by the end of the 
decade. But when you work it 
out, the amount of CFCs from 
the refrigerant gas for those 
refrigerators was the equivalent 
of only two days production for 
the first-world and the insulation 
was another three or four days. 
So, the question of whether 
China built those refrigerators or 
not was the same as whether the 
ban took place on January 1 or 
January 8. In that sense, it tells 
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you the magnitude of the gap in 
the use of CFCs between the 
large, developing countries and 
the uses of the first-world. Our 
uses are far more geared toward 
the refrigerant of moving 
vehicles. It’s much harder to 
cool a car than it is to cool a 
refrigerator. We don’t have the 
insulation, and most cars are 
designed in a way that they leak. 
A refrigerator may not need to be 
refilled for twenty years, but a 
car needs to be refilled every two 
or three years. So, most of the 
U.S.’s use of CFCs as 
refrigerants was actually used 
for the purpose of cooling 
moving vehicles. 

Q: Can you give us a 

summary of your optimism for 
future progress on the CFC 
problem? 

A: Well, the most optimistic 
thing that one can say is that the 
Montreal Protocol is an 
international agreement that we 
know is being essentially 
adhered to. We can measure the 
amount of CFCs going into the 
atmosphere, and that number in 
the early 1990s is way down 
from what it was in the 1980s. 
This is not a measure that 
country A is doing it; rather, it is 
a measure that all the countries 
on the average are doing it. 
From that standpoint one can say 
that we have at least put a cap on 
the problem. The remaining 
problem is twofold: First, 
because there is a delay time 
between the effect on the lower 
atmosphere and the stratosphere 
where the actual loss of ozone 
occurs, and because there is a 
delay time between the CFCs 
that are in your refrigerator and 
their release, unless something 
very drastic is done, those CFCs 
will reach the atmosphere at 
some point. The peak in the 


stratosphere is probably ten 
years away, so that we have not 
seen the worst yet. We do not 
expect to see the worst until 
early in the twenty-first century. 
The second aspect of the 
problem is that CFCs have a 
very long lifetime; therefore, the 
problem will remain all through 
the twenty-first century. The 
question you ask is: Will the 
atmosphere ever be like it was in 
1950? As far as CFCs it might 
be; but in other things it 
probably won’t be. Specifically, 
there will be more carbon 
dioxide. One of the effects of 
carbon dioxide that’s not well 


Sara Goldsmith 


The Environmental Defense 
Fund (EDF) and the states of 
Florida and Vermont have jointly 
sued the United States 
Department of the Interior (DOI) 
for its failure to create rules for 
assessing monetary costs for 
damages to natural resources 
under section 107(a) of the 
Comprehensive Environmental 
Response, Compensation, and 
Liability Act (CERCLA). 

According to Michael Bean, 
the Director of EDF’s wildlife 
program, "Without these rules it 
has been difficult to bnng claims 
to restore or replace damaged 
resources, including threatened 
species." These rules were due 
over 12 years ago after the D.C. 
Circuit ordered DOI to develop 
new rules that were 
unambiguous and consistent 
with CERCLA. 

Assessing damages for the 


known is that it’s expected to 
cool the stratosphere. Cooling 
in the stratosphere allows more 
formation of clouds, and clouds 
have been shown to be important 
in facilitating the removal of 
ozone bichloride. So, the 
amount of chlorine may increase 
and the efficiency of that 
chlorine in destroying ozone 
may go up because of the 
growth of carbon dioxide. So in 
order to prevent further ozone 
depletion over the next ten or 
fifteen years, it may b e 
necessary to control carbon 
dioxide. 


thousands of waterfowl, birds, 
and other wildlife that have been 
killed or injured by releases of 
oil or other hazardous 
substances is tortuous without 
the federal guidelines. EDF 
believes that the only way to 
compel DOI to develop these 
regulations is through a court 
order and continued litigation. 


Source: EDF Letter , March, 
1994, at 2. 



EDF Puts Pressure on DOI 
to Promulgate New Natural 
Resource Damages Regulations 
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Arctic Cold War 

continued from page 28 
The Inupiat were outraged, and a 
media circus soon ensued. 

Point Hope is the oldest 
native village in Alaska, and the 
Inupiat who call it home engage 
in year-round subsistence acti¬ 
vities. In other words, they live 
off the land. In 1962, there 
were no deaths caused by cancer 
among the natives. By 1972, 
cancer had become the primary 
cause of fatalities: 67% of deaths 
were due to cancer. Today, 93% 
of deaths at Point Hope are 
cancer-related. Letter from Vil¬ 
lage of Point Hope to President 
Clinton (Jan. 26, 1993). 

The federal government has 
attributed the high cancer rate to 
smoking and the diet of the 
Inupiat and have claimed that the 
mound of radioactive soil poses 
no threat to human health. DOE 
spokesman Tom Gerusky has 
said that a person standing on 
the mound for a year would be 
exposed to a small amount of 
radiation like that received in a 
single cross-country jet flight. 
T.A. Badger, Villagers Learn a 
Frightening Secret , L.A. Times, 
Dec. 20, 1992, at B5. 

O'Neill is also convinced 
that the Inupiat's health prob¬ 
lems are not linked to the 
radioactive soil. For him, the 
real tragedy is that the Point 
Hope site is only one example of 
a much larger mess: "I've hiked 
in areas around Fairbanks where 
you find unexploded rockets 
nosed in the mud." Ross 
Anderson, Nukes on the Tundra: 
A Cold War legacy, Seattle 
Times, Dec. 11, 1992, at A14. 
Apparently, for forty years 
during the Cold War, the Arctic 
became a dumping ground for 
hazardous wastes by both the 
United States and the former 
Soviet Union. Hal Berton, Rus¬ 


sian Revelations Indicate Arctic 
Region Is Awash in Con¬ 
taminants. Wash. Post, May 17, 
1993, at A3. 

Additionally, the Inupiat and 
other Alaskans have learned that 
in 1957 the Air Force Arctic 
Aeromedical Laboratory con¬ 
ducted medical experiments to 
study why native Alaskans 
performed so well in cold 
weather as compared to non¬ 
native airmen. The scientists ad¬ 
ministered doses of the radio¬ 
active isotope iodine-131 to 
about 100 natives. 

In response to the continued 
declassification and exposure of 
documents detailing secret 
human radiation experiments, 
the Senate Government Affairs 
Committee held its first hearing 
into them on January 25 of this 
year. Senator John Glenn (D- 
Ohio), the Committee Chairman, 
explained that future hearings 
will investigate past and current 
human radiation experiments and 
will explore whether adequate 
protections exist for the people 
involved. Senate Government 
Affairs Committee , Fed. News 
Serv., Jan. 25, 1994. 

Even if the site at Point Hope 
is not as hazardous to human 
health as the Inupiat fear, its 
existence and revelations re¬ 
garding secret human radiation 
experiments are having a 
tremendous impact on the rela¬ 
tionship between the federal 
government and Native Amer¬ 
icans. The Village of Point 
Hope has accused the govern¬ 
ment of "environmental racism." 
Statement from the Native 
Village of Point Hope (Feb. 
1993). See generally, Richard 
J. Lazarus, Pursuing " Envir¬ 
onmental Justicethe Distrib¬ 
utional Effects of Environmental 
Protection , 87 Nw. U. L. Rev. 
787(1993). 


The Inupiat's struggle to get 
more information through pol¬ 
itical pressure from the federal 
government about hazardous 
sites in Alaska has proved 
extremely difficult and slow. 
They have recently appealed for 
help from the United Nations 
and have likened their situation 
to that of the Jews during the 
Holocaust with the main 
difference being that for the 
Inupiat, the "destructive force 
[attacking their tribe] was 
completely unforeseen and 
invisible." Native Village of 
Point Hope, Atomic Energy 
Commission Offenses Against 
the Peace and Security of the 
Inupiat of Point Hope , Oct. 17, 
1992, at 1 (press release). 

The fear associated with 
invisible environmental dangers 
may be particularly poignant for 
Native Americans. Part of the 
spiritualism of many tribes is a 
sense of oneness with the earth: 
"We are part of the earth and the 
earth is part of us." How Can 
One Sell the Air? (1980) (Chief 
Seattle of the Puget Sounds 
Tribe, 1855 Speech to Govern¬ 
ment Isaac Stevens of the Wash¬ 
ington Territory). According to 
Yvonne Bushyhead, an assistant 
law professor at Hamline 
University representing the 
Inupiat in their cold war and 
herself Cherokee, the persistence 
of poisons in the environment 
becomes, for Native Americans, 
part of humanity's downward 
spiraling, and so Point Hope 
points only to hopelessness. 
Admittedly naive, I see hope in 
awareness and in the actions of 
those fighting for environmental 
justice. 

************ 

Cosponsored by ELS and the 
School of Social Work, 
Bushyhead came to Washington 
University and spoke at the law 
school on March 21, 1994. 
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Arctic Cold War: Native Americans and the Federal 
Government Face-off over Old Radioactive Secrets 


Tory McAlister 


There is a cold war going on 
in Alaska. During the summer 
of 1992, the Inupiat, Native 
Americans, of the Village of 
Point Hope, Alaska, discovered 
that the federal government 
deposited more than 15 tons of 
radioactive soil near their home 
thirty years ago. The soil was 
waste left over from a nuclear 
test site in Nevada. In 1962, it 
was used near Point Hope as 
part of a covert experiment to 
measure the migration of 
radioactive substances in an 
Arctic environment. 

The cold w.ar that now rages 
between the U.S. government 
and the Native Americans of 
Point Hope is a battle over 
information. The Department of 
Energy (DOE) has already 
agreed to clean up the site. The 
Point Hope Inupiat are more 
concerned now, however, with 
the fact that they did not know 
about the site for thirty years. 
The people are questioning 
whether this site is merely the tip 
of the iceberg. They want the 
federal government to cooperate 
and give them full disclosure 
regarding any other hazardous 
sites in the region. While the 
Clinton Administration has 
promised to support the Native 
Americans' efforts, the docu¬ 
ments are not forthcoming. 

Although some documents 
about the experiments were 
declassified in 1981, the Inupiat 
did not know of them until 
1992. Dan O'Neill, a researcher 
at the University of Alaska- 
Fairbanks, inadvertently disco¬ 
vered these documents through a 
Freedom of Information Act 


request. O'Neill was working 
on a book about Project Chariot, 
an ill-fated federal plan to 
detonate nuclear devices to create 
a harbor near Point Hope during 
the 1950s. The Project was 
designed to show the peace-time 
uses of nuclear bombs; how¬ 
ever, strong objections from 
Alaska's native residents 
prevented the Project's imple¬ 
mentation. Timothy Egan, 
Eskimos Learn They've Been 


Living Amid Secret Pits of 
Radioactive Soil , N.Y. Times, 
Dec. 4, 1992. 

Public outcry, however, did 
not prevent subsequent secret 
research by the Atomic Energy 
Commission at Point Hope. 
When O'Neill noticed that 
Project Chariot documents 
mentioned an obscure 
experiment involving radioactive 
soil, he publicized the news. 
continued on page 27 


Final exams bite. 



Come celebrate Earth Day '94 and the last 
day of classes with ELS in the Pit. 
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